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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
KAISER ALUMINUIH & CHEl\II-1\ 
CAL SALES, INC., 
Plaintiff and Respondent, 
vs. . Case No. 
/ 11470 
.JACK E. LORDS, BETH C. LORDS ) 
and 'VESTERN STATES lVI!OLE-
SALE SUPPLY, 
Defendants and Appellants. / 
I 
BRIEF OF APPELLANT 
STATEMENT OF THE KIND OF CASE 
This is an action by the plaintiff against the indi-
vidual defendants on a written guarantee for the 
"prompt payment and performance" by them of "any 
and all orders" placed with the plaintiff by the corpo-
rate defendant. 
1 
DISPOSITION IN THE LOWER COURT 
The pre trial order defined the issues into four parts 
and permitted the plaintiff to add the corporate de-
fendant as a party defendant. At the time of the trial 
the court refused the offer of proof of the individual de-
fendants of the settlement of the account by the plain-
tiff by the acceptance of promissory notes and sub-
mitted the case to the jury on the limited issues and on a 
default judgment against the corporate defendant. The 
issues as submitted were found against the individual 
defendants by the jury. 
RELIEF SOUGHT ON APPEAL 
A reversal of the courts order excluding the de-
fendants offer of proof of a settlement and a retrial in-
cluding all of the issues is sought on appeal. 
STATEMENT OF FACTS 
On the 29th day of July, 1965 the individual de-
fendants signed for the plaintiff an agreement for the 
"prompt payment and performance" by them of ''any 
and all" orders placed by the corporate defendant West-
ern States Wholesale Supply. (R-3 and Exhibit 1-P) 
This arrangement was modified on the 1st day of No-
vember, 1965, by the execution by the corporate de-
fendant and the acceptance by the plaintiff of certain 
promissory notes, one of which is the subject of the plain-
tiff's amended complaint, ( R-20 and Exhibit 2-D) with 
2 
the understanding as the individual defendants contend 
and offered to prove that the execution and the accept-
ance of the notes would "terminate" the guarantee. ( H-
116 to 118 and Tr. 11 to 12) It should be noted here 
that the symbols 2-D is used for the offered exhibit and 
not received and the 2-D is also used on an exhibit, which 
is the security agreement in connection with the mer-
chandise returned, which was received. 
At a subsequent time, the corporate defendant gave 
the plaintiff a security agreement and all of the mer-
chandise in the possession of the defendants which had 
been purchased from the plaintiff, with the understand-
ing between the parties, as the defendants contend, that 
this would settle the remaining part of the account. (R-
126 and 138, Tr. 20 and 32) The plaintiff gave credit 
on the account for the amount of the merchandise re-
turned less freight and 15'/o for handling charges and 
brought this action for the balance, first against the in-
dividual defendants and later by amendment against 
all of the defendants. A default judgment was taken by 
the plaintiff against the corporate defendant on the note 
of November 1st, 1965, and the case went on to trial 
against the individual defendants for liability on their 
written guarantee. 
The court, at the time of the trial, excluded the de-
fendants proof of an agreement with the plaintiff for a 
termination of their liability by the giving of the notes, 
and it is this ruling (R-118 Tr. 12 line 11) that the in-
dividual defendants assign as error. 
3 
ARGUMENT 
POINT I 
THE COURT ERRED IN REFUSING TO 
PERMIT THE INDIVIDUAL DEFENDANTS 
TO PRODUCE EVIDENCE CONCERNING 
THE AGREEMENT FOR SETTLEMENT OF 
THEIR INDIVIDUAL LIABILITY AT THE 
TIME OF THE SIGNING OF THE PROMIS-
SORY NOTES. 
The following is taken from page 10 of the tran-
script, page 116 of the record: 
THE COURT: -tell us what the offer is. 
MR. KNOWLTON: I have mentioned it: It is 
that, on the 1st day of November, 1965, one of the of-
ficers of the plaintiff corporation came in the office of 
the defendants here in Salt Lake at 2200 South on Main 
Street, and asked them to sign some promissory notes 1 
covering the entire open account; and that Mr. Lords, 
on that occasion, when he presented him with these 
notes in his office, he, being the president of the cor-
poration and one of the individual defendants who signed 
this guarantee-asked this officer of the plaintiff cor-
poration, "what effect will this have on our personal 
guarantee if we sign these notes?" 
And the officer of the corporation, the plaintiff, 
said, "It will terminate the guarantee up to the time of 
the signing of the notes. That is, up to the 1st of No-
4 
vember; but, after that, if you buy any more, the guar-
antee will have to be outstanding to gurantee any other 
account that you assume on an open-account basis. But 
the open account is done away with and so is your guar-
antee up to the 1st of November." 
THE COURT: ... The offer of proof is refused. 
(R-IIS Tr. 12) 
The view of the defendants is that the matter is set 
up in the 1st issue set up in the pre trial order as follows: 
"1. Was there a settlement of a account of West-
ern States Wholesale Supply in full with the 
plaintiff either by an accord and satisfaction or 
otherwise." 
and that the plaintiff could not have been surprised for 
the reason that one of the notes is the subject matter 
of its case against the corporate defendant. 
The question of whether or not the notes were giv-
en and accepted in satisfaction of the account and for 
the purpose and with the intent of terminating the guar-
antee is a question of fact for the jury and should not 
have been excluded. 
This rule was handed down in the case of Farmers 
and Merchants Bank v. Universal C.l.T. Credit Corp., 
4 Utah 2nd 1045, which referring to Sec. 87 of Pay-
ment, 40 American Jurisprudence, states the rule as 
follows: 
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''The general rule is that a note given by a debtor 
for a precedent debt will not be held to extinguish 
the debt, in the absence of an agreement to that 
eff ec't." 
The Ohio Cultivator Co. v. Dunkin case, 168 P 
1002, decided in 1917 from Oklahoma, states the rule 
contended for by the defendants on page 1003 as fol-
lows: 
"But all the authorities agree that where the 
matter is in controversy the question as to whether 
or not a note was taken in satisfaction of a pre-
existing debt is not a question of law but one of 
fact for the jury." Citing many cases. 
The California Court in the case of Giant Powder : 
Consolidated v. Fidelity and Deposit Co., 7 P 2nd 1023 
at 1025 an attempted mechanics lien foreclosure, states 
1 
the rule as: 
"But it is well settled that if the promissory 
note be given and received, with an agreement 
that the note is to constitqte payment of the 
original indebtedness, the original debt is satis-
fied by the acceptance of the note." 
CONCLUSION 
The question as to whether it was the intention 
of the parties that the giving and the receiving of prom-
issory notes, one of which was used as a basis of the 
plaintiffs complaint against the corporate defendant, 
was to take the place of the open account and the guar-
6 
antee agreement is a question of fact, for the jury. The 
court erred in refusing to permit the individual de-
fendants to present facts showing an agreement of set-
tlement. A new trial should be ordered. 
Respectfully submitted, 
HORACE J. KNOWLTON 
214 Tenth Avenue 
Salt Lake City, Utah 
Attorney for the 
Defendant,s - Appellants 
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